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business which is wholly within the State. The commissions could not 
of course exercise greater powers, but to avoid any possible construction 
which would seem to bring the law into conflict with the interstate com- 
merce law, the proposed law limits the application of the law relating 
to carriers, telegraph and telephone companies to intrastate transpor- 
tation of persons, property, or messages. T , T 

v v J ' & John A. Lapp. 

Race Track Gambling. The prohibition of race track gambling in con- 
formity with the constitution which declares that poolselling and book- 
making shall not be authorized nor allowed, is one of the issues promi- 
nently before the legislature of New York at the present session. Bills 
to prohibit these practices have been before several preceding legislatures 
but have failed usually to get beyond the committee stage. This year 
the issue is given special prominence by the recommendation of Gover- 
nor Hughes in his message of January 1, 1908, in which the issue was 
put strongly and squarely up to the legislature, and by the personal 
advocacy of the reform by the governor. The measures introduced to 
carry out his recommendations have come to be looked upon as the 
governor's measures. 

The history of race track gambling legislation in New York presents 
an example of "special privilege" in a most iniquitous form. The laws 
now on the statute book have fairly earned the title "constitution 
smashers" for within the strict letter of the constitution they permit 
and even promote the very practices which the constitution prohibits, 
and they do it so skillfully that they have stood the test of the courts 
and have been declared to be within the letter of the constitution, 
although plainly contrary to the spirit of that instrument. Poolselling 
and bookmaking were prohibited in 1877 and the prohibition contin- 
ued until 1887, when by a narrow margin, the legislature passed the 
Ives pool law which legalized these practices on the tracks of author- 
ized racing associations between the fifteenth of May and the fifteenth 
of October of each year, for not more than thirty days on one track. At 
other times and places poolselling and bookmaking were declared to be 
a felony. A tax of 5 per cent of the gate receipts (later changed to " gross 
receipts") was levied upon racing associations taking advantage of the 
act, and the funds thus secured were appropriated to the county fairs 
to be used for prizes in improving the breed of stock. 

The excesses of gambling under this act resulted in an awakening of 
the public conscience, and the constitutional convention of 1894, by 
a vote of 109 to 4, declared that poolselling and bookmaking should not 
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be authorized nor allowed, and the legislature should pass appropriate 
laws to carry out the intent of the constitution. The duty of enacting 
appropriate legislation fell first to the legislature of 1895. The simplest 
way would have been to repeal the Ives pool law of 1887, which was 
in fact abrogated by the constitution so far as poolselling and bookmak- 
ing were concerned, then the provisions of the penal code would apply 
alike to all poolselling and bookmaking in the State. The legislature, 
however, had other designs. They determined to continue the old 
conditions under the guise of conformity with the constitution. Two 
laws which are remarkable for their clever evasion of the constitutional 
prohibition were passed late in the session (Laws, 1895, c. 570 and c. 
572.) They first established a State racing commission; regulated the 
formation of racing associations; required the posting of notices and the 
employment of police for the prevention of gambling; prohibited racing 
associations from accepting any compensation for gambling privileges; 
and levied a tax of 5 per cent upon the gross receipts of racing associa- 
tions. After providing that the racing associations should make a pre- 
tense of preventing poolselling and bookmaking, the law declares that 
anyone violating the provisions should be liable in a civil action for the 
amount bet or recorded, and this penalty was declared .to be exclusive 
of any other penalty provided by law. The second law penalized pool- 
selling and bookmaking by fine and imprisonment, but exempted all 
cases where another penalty is provided. Another penalty, namely 
civil liability for the amount bet or recorded, is provided by law for 
offenses of this kind committed on a race track, hence this law applies 
only to offenses committed outside of race tracks. By the laws as passed 
in 1895, racing associations were expressly prohibited from exacting or 
accepting any compensation for gambling privileges. This provision 
was not satisfactory to the associations and some of them complained 
in a letter to the State racing commission that their business did not 
prosper. They said that the tax of 5 per cent had previously been 
levied as a fine for gambling privileges which were now withheld, and to 
provide a possible source of revenue to offset these losses, they sug- 
gested that the associations be permitted to charge different prices to 
different parts of the grounds where there would be special privileges 
such as the grandstand, reserved seats, paddock, etc. This privilege 
had been denied them they said, by the State racing commission on the 
ground that it might be construed as the accepting or exacting compen- 
sation for gambling privileges. How such an absurd construction could 
be placed on the law was not satisfactorily explained. 
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The legislature, apparently without understanding the nature of the 
concession, granted the right to charge different prices to different parts 
of the grounds, and the legislature of 1897 confirmed the concession 
"unless such poolselling or bookmaking as is punishable by fine and 
imprisonment or other act so punishable, be thereon authorized or know- 
ingly permitted." It was observed above that poolselling and book- 
making on a race track are not "punishable by fine or imprisonment," 
but by civil liability for the amount bet or recorded. The provision 
amounted to a concession to maintain poolselling sections and to charge 
admission to them. This was recognized by the court of appeals in the 
case of the People v. Stedeker, 175 N. Y., 57, where the court said that 
the associations are given the right "to charge an additional entrance 
for admission to a special portion of the grounds, set aside for occupation 
by or for poolsellers and bookmakers." By the same act the provision 
of the law of 1895 which prohibited the acceptance of compensation for 
gambling privileges was abrogated. 

The result of these three years of legislative manipulation was, that 
practically all restraint was removed from poolselling and bookmaking, 
on the tracks of racing associations, and the constitutional prohibition 
was nullified in its application to race tracks. 

The constitutionality of the law of 1895 was before the court of appeals 
in 1897 in the case of the People ex rel Sturgis v. Fallon, 152 N. Y., 1. 
The law was upheld on the ground that the legislature had the right to 
determine what was an appropriate law to carry out the provisions of 
the constitution and with the discretion of the legislature, the court could 
not deal. The legislature exercised its discretion in placing a lesser 
penalty upon the offenses when committed on a race track and the 
court declared that they could not condemn the law as invalid simply 
because in their opinion "some more effective or more appropriate law 
might have been enacted." 

The remedy must, therefore, be a legislative remedy. Experience 
has shown that the laws on the statute books do not carry out the intent 
of the constitution. The evils exist and in fact are increased through 
the present laws. The gross discrimination between gamblers which 
makes the one outside the race track a felon, while the one inside 
goes free, complicates, if it does not practically nullify enforcement. 

The bills before the legislature, the so-called "Agnew-Hart bills," 
make poolselling and bookmaking, misdemeanors and provide a penalty 
for the offenses wherever committed. 

The reform is opposed by the powerful interests connected with the 
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Jockey Club, an association which practically controls the conduct of 
racing, and by the breeders of fast horses and allied interests. It is sup- 
ported by all friends of moral reforms and by public sentiment generally. 
The farmers of the State are divided in their support. The State grange, 
representing upwards of 70,000 farmers, passed resolutions at their 
meeting in February, strongly favoring the reform. On the other hand 
the county fair associations are actively opposing it, the ground of their 
opposition being the loss of the pool tax which had been distributed to 
them in the past for prizes to improve the breed of stock. This objec- 
tion loses its point, however, through the proposal, which is strongly 
supported, to appropriate an equal sum directly to the county fair asso- 
ciations. The great mass of the farmers are doubtless in favor of the 
reform. There is an attempt, however, to confuse the issue in their 
minds by maintaining that there is a necessary connection between race 
track gambling and the "improvement of the breed of horses." 

John A. Lapp. 

Rural Delivery Parcels Post. A bill (S. 5122), to provide a rural deliv- 
ery parcels post for merchandise and other articles mailed on rural 
delivery routes was introduced in congress on February 10, 1908. 

Special rates of postage are provided as follows: five cents for the 
first pound and two cents for each additional pound or fractional part 
thereof; and on parcels weighing less than a pound: for two ounces or 
less, one cent; over two and not exceeding four ounces, two cents; over 
four and not exceeding eight ounces, three cents; over eight and not 
exceeding twelve ounces, four cents; and over twelve ounces and not 
exceeding one pound, five cents. Parcels covered by the special rural 
postage rates are not to exceed eleven pounds in weight, three feet 
six inches in length, or six feet in length and girth combined. 

The rural rates do not apply to parcels offered by any person acting 
as agent or representative, for any person or company not resident on 
the rural delivery route but apply only to such parcels as are offered 
by resident merchants or dealers and by residents in their individual 
capacity. 

Taxation — Centralization in the Taxation of Personal Property. A 

bill entitled, "An act to provide for the assessment of personal property 
by the commonwealth," has been introduced in the Massachusetts 
legislature. This bill (house no. 950), is worthy of note for two rea- 
sons : first, it is an attempt to tax all personal property and tax it at a 



